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Court Signals Sharp Shift 
On Congressional Powers 


By Joan Biskupic 

Washington Post Staff Writer 

In the 1930s, while President Franklin D. 
Roosevelt was battling the Great Depres- 
sion, the Supreme Court gave Congress a 
mighty vehicle to regulate business and di- 
rect many areas of social policy. 

This week the court put the brakes on, in 
an opinion that experts called breathtaking 
and historic. 

For almost six decades the high court had 
endorsed nearly limitless federal involve- 
ment at the local level by broadening its New 
Deal reading of the constitutional provision 
that gives Congress power to “regulate com- 
merce . . . among the states.” 

It was a course “necessary for the govern- 
ment to come into tune with the 20th centu- 
ry economy,” said Johnny Killian, a Library 
of Congress constitutional scholar. But be- 
yond the emerging national economy, the 
court’s decisions over the years let Congress 
deal with the nation’s social dilemmas, from 
civil rights to environmental pollution. 

In a 5 to 4 ruling handed down Wednes- 
day, the court ruled Congress had exceeded 
its authority under the commerce clause 
when it enacted a 1990 law that prohibited 
people from carrying guns in the vicinity of 
schools. 

Writing for the majority, Chief Justice Wil- 
liam H. Rehnquist underscored the court's 
sharp change of direction. Referring back to 
the broad leeway once allowed to Congress 
under the commerce clause, he said, “Admit- 
tedly, some of our prior cases have taken 
long steps down that road, giving great def- 
erence to congressional action. The broad 
language in these opinions has suggested the 
possibility of additional expansion, but we de- 
cline here to proceed any further.” 

Following the court’s decision in United 
States v. Lopez “a whole body of federal crim- 
inal law, federal environmental law, social 
policies of an enormous range are in ques- 
tion,” said Syracuse University law professor 
William C. Banks. Even Justice Anthony M. 
Kennedy, who signed the majority court 
opinion, wrote the court’s history “gives me 
some pause about today’s decision.” Kenne- 
dy was joined in that separate statement by 
Justice Sandra Day O’Connor. 

But, Rehnquist rooted his reasoning in the 
founders’ notion of limited congressional 
powers, a notion embraced in prior, less sig- 
nificant rulings by a majority of this conser- i 


“What comes next, drugs?” asked Sen, Arlen 
Specter (R-Pa.). “I think that crime is a na- 
tional problem. . . . Guns and drugs are the 
principal instrumentalities of crime.” 

Just how much power Congress loses un- 
der the court’s new reading of the commerce 
clause will be revealed in future decisions. 
The measure at issue in this case, b anning 
firearms within 1,000 feet of a school, argu- 
ably extended federal authority farther into 
local affairs and with less documented justifi- 
cation than other federal statutes. 

“Congress has pushed the outer edge of 
envelope rather carelessly,” said Harvard 
Law School professor Laurence H. Tribe, 
who noted lawmakers did not present find- 
ings of a link between interstate commerce 
and the dangers of guns on school grounds. 
He said the ruling revealed “this court takes 
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enormous range are in 
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— William C. Banks, 
Syracuse University law professor 

structural limits [to Congress’s power] more 
seriously than people had thought . . . which 
liberals and pragmatists find dismaying.” 

Only Justice Clarence Thomas, who relied on 
an original understanding of the commerce 
clause, suggested other federal statutes on the 
books would be unconstitutional. 

But, nonetheless, the decision was a startling 
turn from what long had ..been considered set- 
tled law. Justice Stephen G. Breyer, who wrote 
the main dissent, said the court had upheld 
statutes with' less of a link to interstate com- 
merce than the 1990 Gun-Free School Zones 
Act. He cited a ban on race discrimination in 
restaurants, a prohibition on local loan-sharking 
and limits on the crops farmers grow. 

Lawmakers in both parties want to rewrite 
the 1990 law to ban firearms that have moved 
from one state to another to. get around the 
new reading of the commerce clause in the Lo- 
pez decision. Whether Congress will have to re- 
visit other legislation is uncertain. David Price, 
a lawyer at the Washington Legal Foundation, 
predicted the decision would spur challenges to 
environmental laws aimed at local activities. He 
mentioned as an example wetlands regulation 
that targets property without regard to inter- 
state commerce. 


vative court. He argued the 1990 gun ban 
had nothing to do with any economic activity 
and upholding it “would convert congression- 
al authority under the commerce clause to a 
general police power of the sort retained by 
the states.” 

Lawmakers immediately expressed con- 
cerns the decision opened the door to future 
rejections of their efforts to control crime. 



